SAGOS 1 VERSION 4


S A CONTRACT FOR GRAIN AND OILSEEDS No.1 

Date


SELLER


BUYER


have this day entered into a contract on the following terms and conditions. 

1.
COMMODITY


Commodities are of South African/other* origin (*delete as appropriate).

2.
QUANTITY-


metric tons, up to.
% ( . . . .percent) more or less at Seller’s/Buyer’s* 

option (*delete as appropriate) at contract price.

3.
PRICE- At the price of
per metric ton

The price includes/excludes* value added tax. (*delete as appropriate)

The price includes/excludes* statutory levies. (*delete as appropriate)

4.
ACTING AS BROKER


BROKERAGE- At 


to be paid by Seller/Buyer.  Brokerage shall be due on the last day of the period of delivery but shall not be payable until contract has been fully performed by Seller and Buyer. Payment of brokerage shall be as follows

5.
QUALITY-

Specifications as per *Agricultural Product Standards Act, 1990/*and or other as follows


* delete as appropriate

6.
DELIVERY of the commodity shall be effected as follows:


Period


Rate


Packing


Method


Place


Risk in goods shall pass


7.
PAYMENT

Payment for the commodity shall be made as follows:

Payment shall be made against/
after*(delete as

appropriate) presentation of the following documents:

Should the Buyer make payment after the agreed payment date, he shall be in default and Seller shall be entitled to claim interest, calculated from the date on which payment was due until the date on which payment is received, from the Buyer at the following rate, compounded daily:


8.
STORAGE, HANDLING AND INSURANCE COSTS:

Storage costs shall be paid by Seller/Buyer* until


Handling in, fumigation and conditioning (if required) shall be paid by the Seller/Buyer*

Handling out shall be paid by the Seller/Buyer*

Administration costs, if charged by the silo operator, shall be paid by the Seller/Buyer*

Insurance shall be paid as follows:



Other costs:


* delete as appropriate.

9.
MASS DETERMINATION

1
In the case of the commodity having been sold delivered to Buyer’s nominated premises, DDU or DDP, with receiver’s mass final, Buyer shall weigh the commodity, or cause it to be weighed, on delivery and the mass so determined shall be accepted by Seller. Seller and Buyer have the right to superintend. Buyer shall fax the following information to the Seller within 24 hours of the end of each delivery period, or at such time as may be mutually agreed between Seller and Buyer: 

 
1
Seller’s contract number

 
2
lorry, truck or trailer registration number(s)

3 gross, tare and net mass.

2
If silo certificates are being traded, the mass as indicated on the silo certificate and out loaded by the silo owner shall be final and shall be accepted by both Seller and Buyer.


3
In the case of delivery ex-silo, FCA, CPT or CIP with sender’s mass final, the mass as determined by the silo owner shall be final and shall be accepted by both Seller and Buyer.  Seller and Buyer shall have the right to superintend.

4
In the case of delivery to silo, the mass taken in by the silo owner, after adjustment for moisture and screenings, as stated by the silo owner shall be final and shall be accepted by both Seller and Buyer.

5
In the case of the commodity having been sold on farm, the Seller/Buyer* (delete as appropriate) shall have the commodity weighed at the nearest official weighbridge, the cost of which shall be for the Seller/Buyer* (delete as appropriate), or as follows: 
 

6
Other:


Weighbridge notes must be mechanically or electronically printed.

Weighbridges must conform to the verification periods for weighing and measuring instruments used in trade as set out in the Trade Metrology function of the Trade Metrology Act, 1973 (Act 77 of 1973) which is administered by the South African Bureau of Standards. 

10.
SAMPLING & ANALYSIS- 

1
In the case of the commodity having been sold delivered to Buyer’s nominated premises, DDU or DDP, commodity received by Buyer, not of the quality as specified in the contract, shall not be off-loaded at Buyer’s premises and notice shall be given to Seller within 24 hours of receipt of commodity. Failure to give such notice shall preclude Buyer from subsequently claiming deficient quality against Seller.  Seller shall be allowed 24 hours after dispatch of this notice to inspect the commodity and verify its quality. Should Seller not avail himself of the opportunity, he shall be considered to have accepted Buyer’s findings as to quality.  Should the Seller and Buyer fail to agree as to the quality of the commodity, samples shall be drawn in accordance with the Agricultural Products Standards Act, 1990 by a person or organisation agreed to by the parties.  Drawn samples shall be sealed and shall bear, on the label, all relevant information needed for analysis. All analysis shall be done by an independent surveyor agreed to by the parties and the analysis so determined shall be binding on both parties.  All differences in quality shall be settled amicably between the parties and, if amicable settlement cannot be reached, the dispute shall be settled by arbitration as hereinafter provided. All costs incurred for sampling shall be borne by the defaulting party.

2
In the case of delivery ex-silo, FCA, CPT or CIP, the quality shall be determined by the silo owner/buyer* (*delete as appropriate) in accordance with established procedures and the quality so determined shall, unless the parties agree otherwise, be final and shall be accepted by both Seller and Buyer.


3
In the case where silo certificates are traded, the quality or grade stated on the silo certificate shall be final and shall be accepted by both Seller and Buyer.


4
Where commodity is destined for export by sea and have been bought and sold as such, the quality shall be determined by the official recognised inspection organisation upon arrival at the port of export and the quality so determined shall be final and shall be accepted by both Seller and Buyer, unless they have agreed otherwise.

5
In the case of the commodity having been sold on farm, the commodity will be graded as follows:


6
Other:

11.
FORCE MAJEURE- Neither Seller nor Buyer shall be responsible for delay in delivery of the commodity or any part thereof occasioned by any Act of God, action by  Government, strike, explosion, floods, riot, war, accident, embargo, legislation, civil commotion, unrest or disturbances, provided that written notice is given to reach Seller/Buyer within 7 consecutive days of the other party’s knowledge of the occurrence. The onus of proof of force majeure shall lie with the party claiming the occurrence.  If the delivery shall be delayed by more than 30 consecutive days from the last day of the original contract period, the party who has been inconvenienced by the other party’s inability to perform shall have the option of cancelling the delayed portion of the contract, if not already in the course of transit, by giving to the other party on or before the next business day, written notice to that effect. The party who has given notice of cancellation shall not be entitled to any compensation for non-fulfilment.  If this option is not exercised, the delivery period for such delayed portion shall be extended by a further 30 consecutive days.  If delivery under this clause is prevented during the further 30 day extension, the contract shall be considered void to the extent that delivery is so prevented.  Neither Seller nor Buyer shall have a claim against the other for delay or non-delivery under this clause, provided that they have supplied to the other, if required, satisfactory evidence justifying the delay or non-fulfilment. Damage to or destruction of crops due to drought, inclement weather conditions or fire will/will not* be considered force majeure in terms of this clause. (*delete as appropriate) 

12.
NOTICES- Any notices received after 16:00 on a business day shall be deemed to have been received on the business day following.   All notices given under this contract shall be given by letter, (if delivered by hand on the day of writing), or by telegram, telex or by facsimile. 

13.
NON-BUSINESS DAYS- Saturdays, Sundays and the officially recognised and/or legal holidays shall be non-business days.  Should the time limit for doing any act or giving any notice expire on a non-business day, the time so limited shall be extended until the first business day thereafter.  The period of delivery shall not be affected by this clause.

14.
DEFAULT- In default of fulfilment of contract by either party, the following provisions shall apply:-

1 The party other than the defaulter shall, at his discretion have the right (after giving notice by letter, telegram, telex or facsimile to the defaulter) to cancel the contract and, in addition, in his discretion, to sell or purchase, as the case may be, against the defaulter, and such sale or purchase shall establish the default price.

2
If either party be dissatisfied with such default price or if the right under 14.1 above is not exercised and damages cannot be mutually agreed, then the assessment of damages shall be settled by arbitration.

3 The damages payable shall be based on the difference between the contract price and either the default price established under 14.1 above or upon the actual or estimated value of the commodity, on the date of default, established under 14.2 above.

4
In all cases the damages shall, in addition, include any proven additional expenses which would directly and naturally result in the ordinary course of events from the defaulter’s breach of contract, but shall in no case include loss of profit on any subcontract made by the party defaulted against.


5
Damages, if any, shall be computed on the mean contract quantity.

6
The date of default, shall be the first business day following the expiry of the contract period. When the extension of delivery has been either claimed under the Force Majeure clause or agreed otherwise, the date of default shall be the first business day following the expiry of the extension period.

15.
ARBITRATION-

1
Any dispute between the parties of whatsoever nature, arising out of this contract, shall be settled by arbitration or mediation in the manner set out in this clause.  The provisions of the Arbitration Act, 1965 (Act No 42 of 1965) shall apply to the arbitration proceedings.

2
The arbitration shall be held in Johannesburg and shall be held and concluded as soon as is practically possible after written notice by one party to the other that a dispute has arisen, and demanding that the dispute be decided by way of arbitration. A copy of such notice shall, at the same time, be sent to the Association of Arbitrators (Southern Africa), requesting it to appoint a chairman to the arbitration tribunal constituted as per clause 15.3 below.

3
Within 5 business days of either party demanding that the dispute be decided by way of arbitration, each party shall appoint an independent person well versed and familiar with the grain trade to act as arbitrator.  Should a party fail or refuse to nominate an arbitrator, the chairman appointed in terms of clause 15.2 above shall appoint an arbitrator on his behalf.

4
The party against whom an award is made by the arbitration tribunal shall be entitled, within 10 days of having been notified of the award, to lodge an appeal, in writing, with the Association of Arbitrators (Southern Africa), in which case Rule 26 of the Rules of Conduct of Arbitration (1997), published by the Association of Arbitrators (Southern Africa) shall apply.

5
The party in whose favour an arbitration award has been made as above may, if he considers it necessary, apply for the award to be made an order of the court.

6
The parties agree to abide by the rules, scale of fees and expenses of the Association of Arbitrators (Southern Africa).

7
If the party against whom a final arbitration award has been made fails to comply with the terms of the award within 21 days of the award having been communicated to him, the other party may report this failure to the associations who have accepted this contract form and these associations may publish the name of the defaulter and the details of the award.

8 The parties concerned, if they mutually agree to do so, may appoint a mediator, acceptable to both parties, who shall endeavour to cause the parties to agree to the resolution of the dispute.  Any agreement concluded between the parties pursuant to such resolution shall be binding on them. If at any time during arbitration the parties decide to submit their dispute to mediation, the arbitration proceedings shall be suspended and the provisions of this subclause shall apply.  Should the mediation not resolve the dispute, the arbitration proceedings shall be resumed.

16.
DOMICILE- Seller and Buyer agree that, for the purpose of proceedings,

1
this contract shall be deemed to have been made in South Africa, and to be performed there, any correspondence in reference to the offer, the acceptance, the place of payment, or otherwise, notwithstanding, and 

2
Arbitrators appointed in South Africa (except for the purpose of enforcing any award made in pursuance of the Arbitration Clause hereof) shall have exclusive jurisdiction over all disputes, which may arise under this contract.  Such disputes shall be settled according to the law of South Africa, whatever the domicile, residence or place of business of the parties to this contract may be or become.  

17.
DOMICILIUM CITANDI AND EXECUTANDI-

Seller and Buyer choose domicilium citandi and executandi as follows:

Seller



Buyer



18.
COMPLETE CONTRACT-

Seller and Buyer agree that this document records the complete contract between them and that no amendment or alteration thereto would be of any force or effect unless reduced to writing and signed by both parties.

19.
ADDITIONAL CLAUSES-

20.
TRADE TERMS-


Trade terms used in this contract shall be interpreted in accordance with INCOTERMS 1990, as published by the International Chamber of Commerce, Paris.

	Seller


Witness



	
	Buyer


Witness
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TERMS OF DELIVERY IN TRADE


EXW
-
Ex-works (…..named place)


FCA
-
Free carrier (…..named place)


FAS
-
Free alongside ship (…..named port of shipment)


FOB
-
Free on board (…..named port of shipment)


CFR
-
Cost and freight (…..named port of destination)


CIF
-
Cost, insurance and freight (…..named port of destination)


CPT
-
Carriage paid to (…..named place of destination)


CIP
-
Carriage and insurance paid to (…..named place of destination)


DAF
-
Delivered at frontier (…..named place)


DES
-
Delivered ex-ship (…..named port of destination)


DEQ
-
Delivered ex-quay (…..named port of destination)


DDU
-
Delivered duty unpaid (…..named place of destination)



DDP 
-
Delivered duty paid (…..named place of destination)


CONTRACT CONFIRMATION - SAGOS1(A), Short Form 

Date


SELLER


BUYER


have this day entered into a contract on the terms and conditions of the SAGOS1 contract form (Version 4), with which the parties declare themselves to be fully acquainted and which apply to this transaction to the extent that they are not contradictory to what has been specifically agreed herein. The clause numbers used below refer to the clause numbers of the SAGOS1 contract form. All other clauses of SAGOS1, numbered 12,13,14,15,16, 18 and 20 apply without amendment, unless specifically recorded herein.

The parties agree as follows: 

1. COMMODITY


Origin:



*South African/Other

……………………………………………………………………………………………………………….

2. QUANTITY-


metric tons, up to .
% ( . . . .percent) more or less at Seller’s/Buyer’s* 

option at contract price.

3. PRICE-
per metric ton

The price includes/excludes* value added tax.

The price includes/excludes* statutory levies.

4.
ACTING AS BROKER


BROKERAGE- At 


to be paid by Seller/Buyer*, as follows:

5.
QUALITY-

Specifications as per *Agricultural Product Standards Act, 1990/and/ or other* as follows


6.
DELIVERY of the commodity shall be effected as follows:


Period


Rate


Packing


Method


Place


Risk in goods shall pass


7.
PAYMENT

*Against/
after presentation of the following documents:

Late payment interest
%

8.
STORAGE, HANDLING AND INSURANCE COSTS:

Storage: 




*Seller/Buyer until

Handling in, fumigation and conditioning: 
*Seller/Buyer

Handling out: 




*Seller/Buyer

Administration costs 



*Seller/Buyer

Insurance:


Other costs:


9.
MASS DETERMINATION

5
On farm delivery: *Seller/Buyer* shall have the commodity weighed at  *Seller/Buyer’s cost, or: 
 

6
Other:


10.
SAMPLING & ANALYSIS- 

2 Ex silo:

Quality determination:


*Silo owner/Buyer

5
On farm:


6
Other:

11.
FORCE MAJEURE- The onus of proof of force majeure shall lie with the party claiming the occurrence.  Damage to or destruction of crops due to drought, inclement weather conditions or fire *will/will not be considered force majeure in terms of this clause. 

17.
DOMICILIUM CITANDI AND EXECUTANDI-

Seller and Buyer choose domicilium citandi and executandi as follows:

Seller



Buyer



19.
ADDITIONAL CLAUSES-

	Seller


Witness



	
	Buyer


Witness





* Delete as appropriate
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